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IN T H E S U P R E M E COURT OF THE S T A T E OF 
UTAH ' . ' • ' • 
R O B E R T B. SHELDON and ) 
WANDA P . SHELDON, h i s wife, 
) 
P l a i n t i f f - A p p e l l a n t s , S u p r e m e C o u r t No. 
' • ) ' . 
v. 14156 
•' ) " • 
O. P A U L D e J U L I O and 
H E N R I E T T A B0 D e J U L I O , his wife, ) 
D e f e n d a n t - R e s p o n d e n t s . ) 
B R I E F OF A P P E L L A N T S 
' " • N A T U R E OF THE CASE 
The i s s u e t r i e d by the l o w e r c o u r t w a s for the c o u r t wi thout a j u r y 
to i n t e r p r e t the r e c o r d d e e d s e a c h r e l i e d upon for t i t le to a d i s p u t e d 
b o u n d a r y s t r i p so the c o u r t could i n s t r u c t the j u r y . . The r e s p o n d e n t s 
f i led a m o t i o n for s u m m a r y j u d g m e n t a t the c o n c l u s i o n of the p r o d u c -
t ion of d o c u m e n t s which the c o u r t g r a n t e d without h e a r i n g ev idence of 
b o u n d a r i e s o r u s e , i tself , o r by the r e q u e s t e d j u r y , a t a t i m e when 
a p p e l l a n t was in p r i s o n and could not a p p e a r or r e s p o n d . 
DISPOSITION IN T H E LOWER COURT 
The H o n o r a b l e M a r c e l l u s K. Snow, D i s t r i c t J u d g e in the T h i r d 
D i s t r i c t C o u r t of Salt L a k e County , s i t t ing wi thout a j u r y g r a n t e d 
J u d g m e n t a s fo l lows: 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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1. Mr. and M r s . DeJulio a re the owners in fee simple of all p roper -
ty subscr ibed by descr ipt ion marked by line A in the sketch of disputed 
a r e a . 
2. Mr . and M r s . Sheldon have no in te res t therein and a re r e -
strained from t r e spass ing thereon and from as se r t i ng any claim there to . 
3. Mr. and M r s . DeJulio have no cause of action to any land beyond 
paragraph 1 descr ipt ion. 
5. This is a final judgment on title and possess ion but separa ted all 
i s sues of damages and awarded defendants their cos ts . 
RELIEF SOUGHT ON A PPEA L 
Plaint i f f- appellants SHELDON seeks r e v e r s a l of the judgment 
granting title to defendants - respondents to quash the res t ra in ing o rde r 
and r e v e r s a l of the award of costs and ask that the mat te r be remanded 
to a Dis t r ic t Court J u r y for t r ia l on the m e r i t s of all i s sues of fact 
subject to appropr ia te instruct ion by the court in terpret ing the deeds 
and law. 
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STATEMENT OF FACTS 
This case a r o s e in 1971 over a boundry dispute between Sheldon and 
DeJulio in which DeJulio allegedly t r e spassed by pushing over the fence 
and dumping tons of rock from DeJulio 's new home on the disputed steep 
grade . Involved is a boundry between land of approximately 32 to 46 feet, 
as sketched: 
C 
.!'.» \ . & 
tr-
*? t ^ e v* r\ <* v» 
i\f vv' lV^ -v vv Vv 
•S<£C r^ - f a S R / t 
e 
, . < 2 - ^ ' 
A - Awarded by Judge Snow 
B - Consent Deed of Newman to Wayman 
C - County Plat 
D - Deed Newman to Sheldon 
E - Corner where all deeds go West of SE corner m a r k e r 
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The defendants counterclaimed for damages , abatement of nuisance, 
cos t s , a r e s t ra in ing o rde r , punitive damages , slander of t i t le. T r i a l 
was set for Feb rua ry 10, 1975, then a jury was requested January 31, 
1975 and objected to F e b r u a r y 5, 1975. 
Defendants filed an amendment to include quiet title on Fe b rua ry 5, 
1975 which was objected to. 
The case came to t r i a l Feb rua ry 11, 1975 before Judge Snow without 
a jury , over objections of plaintiff, to hear only i s sues of title involving 
construct ion of deeds . On F e b r u a r y 13, 1975, the t r ia l r e ce s sed and 
then was continued without date. A motion for summary judgment was 
filed by defendant A pri l 28, 1975 and received by plaintiff May 8, 1975 
and heard over objection on May 8, 1975 without plaintiff, he then being 
in prison. Mr. Bayles withdrew May 30, 1975 and Judgment was filed 
May 30, 1975, and served upon Weston Bayles who declined to accept 
same. An appeal was filed June 17, 1975 by At torney 's Roger Blaylock 
and Don Bybee and a motion for relief from the Summary Judgment was 
filed with undertaking on appeal and affidavit in support of the motion. 
An additional affidavit was filed June 30, 1975 by a witness out of the 
State through the t r i a l period in support of the motion for relief from the 
Judgment which has not been heard. • 
The deeds presented to Judge Snow show a chain of title to the point 
where Thomas S. Newman was the common grantor of these p roper t i es , 
they being in the North West 1/4 of Section 14 T 2 S R I E SLB and M. 
4 
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The North-South horizontal l ines M*M all purport to fall on a line North 
from the South Eas t corner of N. W0 1/4 of N. W. 1/4 but a r e not in agree 
ment or equated with a center post as the t r ia l did not proceed to a point 
where the post was located or the deed descr ip t ions were conformed to 
any natural boundry or m a r k e r s or fences. 
The Eas t -Wes t cont roversy a r i s e s because the section is approxi-
mately 21 feet too long and the deeds descr ibe different a r e a s on the 
ground depending on whether they s ta r t at the 1/4 center or on the 
section corner and whether the surplus in apportioned or claimed or 
d isc la imed. 
An at tempt to reconci le the difference by a cor rec t ion deed (to-the 
line marked f lBn) was made November 28, 1924 by Thomas S. Newman 
and Caroline M. Newman and Joseph B. Newman and Bertha Newman to 
the he i rs of William J. Wayman. 
The DeJulio 's were not content with that as they in 1971 purchased 
the last lot in (Wayman's) Holladay - Highlands Subdivision No. 3 and 
evidence at t r ia l will show the lot was too small to permit the erec t ion 
of their home so they leveled and extended it by moving dirt , fences 
and m a r k e r s toward the Sheldons and by showing incor rec t dimensions 
to get their building permi t . 
The subdivision is located with reference to the Northwest corner of 
Section 14 and does not purport to extend DeJulio west beyond the S . E . 
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corner line of N. W. 1/4 of N. W. 1/4 Section 14 until the corner desig-
nated by E nor beyond the western edge of lots four and five. Physical 
inspection shows that all the lots of the subdivision a r e displaced 
approximately 16 South feet from the boundaries of the ea r l i e r form 
fences. 
POINTS ON A P P E A L 
• I ' ' • 
The defendants amendment to quiet title was not t imely filed and 
should not have been heard. 
II 
The plaintiff a r e entitled to present to a jury questions of boundary 
by m a r k e r s , fences, p rescr ip t ion or adverse possess ion or use , of 
damages or for res t ra in ing o r d e r s or to quiet t i t le, or. of t r e s p a s s , 
punitive damages , nuisance, e t ce te ra . 
Ill 
Plaintiff was entitled to be present and proceeding without him 
while he was in prison denies constitutional due p rocess par t icular ly 
where the Motion for Summary Judgment and affidavit were served on the 
date of hearing without the 10 days notice requi red by the Utah Rules of 
Civil P rocedu re . 
6 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
IV 
Boundaries set by m a r k e r s , possess ion or fences has precedence 
over boundaries determined by metes and bounds. The court was in 
e r r o r in ruling upon record deed which a re in conflict without findings 
of fact on the location of m a r k e r s , fences and boundaries and relat ing 
then, and the proper t ies use , to the deeds. 
ARGUMENT 
1. DEFENDANTS AMENDED COUNTERCLAIM TO QUIET TITLE 
WAS NOT TIMELY FILED AND JUDGMENT THEREON IS IMPROPER. 
The-record shows that plaintiffs complaint was filed September 14, 
1971 (Rl) and served September 16, 1971. An answer and countercla im 
were filed by Defendants November 27, 1972 (R9)in which no quiet title 
was prayed. On October 15, 1974, t r ia l was set for Februa ry 10, 1975. 
(R21) On Feb rua ry 5, 1975, without a motion, hearing or order Defend-
ants filed an amendment asking to be adjudged owners in fee simple of 
the deed descr ipt ion, which amendment was objected to. (R25) 
Rule 15 Utah Rules of Civil P rocedure provides 
"(2) Amendments . A party may amend his plead-
ings once as a ma t t e r of course at any time before 
a responsive pleading is served or, if the pleading 
is one to which no responsive pleading is pe rmi t -
ted and the action has not been placed upon the 
t r ia l calendar , he may so amend it at any time 
within 20 days after it is served. Otherwise, a 
party may amend his pleading only by leave of 
7 
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c o u r t or by w r i t t e n c o n s e n t of the a d v e r s e p a r t y ; 
and l e a v e sha l l be f r e e l y g iven when j u s t i c e so 
r e q u i r e s . A p a r t y sha l l p lead in r e s p o n s e to a n 
a m e n d e d p lead ing wi th in the t i m e r e m a i n i n g to 
r e s p o n d to the o r i g i n a l p l ead ing or wi th in 10 d a y s 
a f t e r s e r v i c e of the a m e n d e d p l ead ing , wh ich-
e v e r pe r i od m a y be the l o n g e r , u n l e s s the c o u r t 
o t h e r w i s e o r d e r s . ,! 
The fac t i s c l e a r the r e s p o n s i v e p l ead ings in the f o r m of a r e p l y was 
f i led by plaintiff on F e b r u a r y 8, 1973 (R17) and tha t the m a t t e r had been 
p l aced upon the t r i a l c a l e n d a r by O c t o b e r 15, 1974 for t r i a l F e b r u a r y 10, 
1975. No m o t i o n n o r not ice of h e a r i n g a r e m a d e or f i led and when the 
m a t t e r c a m e on for t r i a l on F e b r u a r y 10 - 11 and 13th, 1975 no o r d e r p e r -
m i t t i n g the a m e n d m e n t w a s m a d e . T h e a m e n d m e n t was r e f e r r e d to in 
a r g u m e n t (T 76 L 16) but w a s n e v e r a u t h o r i z e d by the c o u r t . The Rule 
s t a t ed in Ru le 15 ha s n e v e r been a m e n d e d and is ^paci f ic that . . . " a 
p a r t y m a y a m e n d his p l e a d i n g s only by l e ave of c o u r t . . . " 
and the S u p r e m e C o u r t of th i s Sta te have neve r been pernni t ted u n i l a t e r a l 
a m e n d m e n t and has only a l lowed such a m e n d m e n t s upon mo t ion , no t i ce 
and h e a r i n g and not to i n t r o d u c e a new c a u s e of a c t i o n . C o m b i n e d M e t a l s , 
Inc . v. B a s t i a n 71 U. 535, 554, 267 P . 1020. It i s t r u e tha t l i b e r a l i t y i s 
the pol icy of the law but i t d e c r e a s e s a s the su i t p r o g r e s s e s . J o h n s o n v. 
Br inkerhof f , 89 U. 530, 538, 57 P . 2d 1.132. The plaintiff did not waive 
any ob jec t ion to the i r r e g u l a r i t y , but m a d e spec i f i c point of ob jec t ing in 
w r i t i n g a t the t i m e of i t s r e c e i p t and c l a i m s g r e a t p r e j u d i c e in the c o u r t 
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granting title in fee to defendants of plaintiffs proper ty where that was 
not prayed until this amendment . 
2. PLAINTIFF'S ARE ENTITLED TO PRESENT TO A JURY 
QUESTIONS RELATING TO BOUNDRY DISPUTES WHICH 
MAY BE SETTLED BY MARKERS, FENCES, USE EITHER 
ADVERSE OR BY PRESCRIPTION OF DAMAGES, R E -
STRAINING ORDERS, QUIET TITLE, TRESPASS, 
PUNITIVE DAMAGES, DAMAGES, NUISANCE, ETCETERA. 
The plaintiff's filed a t imely jury demand on January 31, 1975. 
(R21) Thereaf te r , the defendants persuaded the court to hear i s sues of 
title involving construct ion of deeds (R23) but there is no order of the 
court that the Ju ry was not t imely requested and the Rule is found in 
Rule 38 of Utah Rules of Civil P rocedure : 
,J
 a. The r ight of t r ia l by J u r y as declared by the 
constitution or as given by statute shall be p re -
served to the p a r t i e s . " 
" b. Any party may demand a t r i a l by jury of any 
issue tr iable of r ight by a ju ry by paying the statu-
tory July fees and serving upon the other par t ies a 
demand therefore in writing at any time after the 
commencement of the action and not later than 
shall be fixed by rule of the court in which the 
action is pending. Such demand may be endorsed 
upon a pleading of the party. " 
The judges of the Third Dis t r ic t Court have published a rule that the 
jury demand must be filed 10 days before the t r ia l in order to be accepted. 
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Rule 39 URCP further provides 
" a. when t r ia l by jury has been demanded. . . the t r ia l 
of all i s sues so demanded shall be by ju ry unless (1) 
the pa r t i e s . . . by writ ten stipulation. . . or by an oral 
stipulation made in open court and entered in the record , 
consent to t r ia l by the court sitting without a jury, or 
(2) the court . , . finds that a r ight of t r ia l by jury of 
some or all of those i s sues does not ex i s t / . . " 
The plaintiff did not waive any right to have a jury t r ia l and asked 
the court if it was allowing Defendants motion (R76 L9) and a s s e r t e d 
the motion to try without Ju ry , went only to documents and that plain-
tiff has other evidence besides documents . (R77 L3) The court never 
ruled direct ly but proceeded to consider deeds without a jury. There 
is no writ ten waiver or stipulation on the record and the Utah cases 
a r e c lear- that there is a Consitutional r ight to a Ju ry . (Article 1, 
Section 10 Utah Constitution) State v. Cher ry , 22 U. 1, 6P. 1103. 
Finlayson v. Brady, 121 U. 204, 240, P . 2d 491. Quiet title action is 
t r iable to a Ju ry on i s sues of facts . Holland v. Wilson, 8 U. 2d 11, 327, 
P. 2d 250. 
I ssues of fact spelled out in the cour ts recounting of proceedings 
in this case include: 
a. whether Deeds ex 1, 2, and 3 P overlap Defendant 
b. what s tart ing point for deeds should control 
c. was apport ionment of excess footage proper ly done 
d. whether computer ized deed lines conform to boundaries 
by use o f fences , m a r k e r s , e t ce te ra . 
10 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
e. no findings of fact or conclusions of law were 
presented 
f. whether advance possess ion was proved or even in 
issue in the portion of t r ia l presented (R51 last line) 
g. whether Sheldon could contravene the affidavit of De-
Julio when it was not served until the day of hearing 
and he was not advised of it and was in prison 
h. whether there was any t r e s p a s s or need for r e -
straining o r d e r s . 
These were prepared by the defendants and should be construed . 
against them. Thus, the defendants and court converted an equity 
hearing on deeds into the t r ia l of facts by the simple expedient of se rv -
ing a motion for summary judgment on the continued t r i a l s last day when 
defendants knew plaintiff was in prison. The i s sues ra i sed a r e ma te r i a l 
and would resu l t in a different resu l t in these proceedings thus, the 
plaintiff is prejudiced by the e r r o r s complained of. 
3. PLAINTIFF WAS ENTITLED TO BE PRESENT AND 
PROCEEDINGS WITHOUT HIM WHILE HE WAS IN 
PRISON DENIES CONSTITUTIONAL DUE PROCESS. 
PARTICULARLY WHERE A MOTION FOR SUMMARY 
JUDGMENT AND AFFIDAVIT ARE SERVED ON THE . 
DATE OF THE HEARING WITHOUT NOTICE OR 10 
11 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
•DAYS TO PREPARE AS REQUIRED BY THE UTAH 
RULES'OF CIVIL PROCEDURE. 
The record is c lear that the plaintiff 's a t torney received the motion 
for summary judgment on the date it was heard on May 8, 1975 and that 
no notice is contained in the r ecord or known to plaintiff or his present 
counsel . The plaintiff was sentenced to 90-day evaluation in prison on 
May 2, 1975 by Judge Croft and Defendants were present with their 
friends the complainants in that case at the time of remanding of 
plaintiff to the sheriff that day. 
The Utah Rules of Civil P rocedure provide in 56 (c) 
" The motion shall be served at least 10 days before 
. the time fixed for the hearing. . . r endered . . . if the 
pleadings, deposi t ions, answers to in t e r roga to r i e s , 
and admiss ions on file together with the affidavits, 
if any, show that there is no genuine issue as to any 
ma te r i a l fact and the moving party is entitled to a 
judgment as a ma t t e r of law. . . " 
F r o m Hein 's Turkey Hatcher ies , Inc. v. Nephi P rocess ing Plant 
24 U. 2d 271, 470 P. 2d 257 the rule is c lear that without 10 days notice 
any ruling is a violation of due p rocess and must be set aside and where 
there a r e disputed facts it must not be granted or if granted and appealed 
the showing must preclude all reasonable possibil i ty that the loser could, 
if given a t r i a l , produce evidence which would reasonably sustain a 
judgment in his favor. Bullock v. Desere t Dodge Truck Center , Inc. 11 
U. 2d 1, 354, P . 2d 559. 
12 
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4. BOUNDARIES SET BY MARKERS, POSSESSION OR 
FENCES HAS PRECEDENCE QVER BOUNDARIES 
DETERMINED BY METES AND BOUNDS. THE 
COURT WAS IN ERROR IN RULING UPON RECORD 
DEEDS WHICH ARE IN CONFLICT WITHOUT FIND-
INGS OF FACT ON THE LOCATION OF MARKERS, 
FENCES AND BOUNDARIES AND RELATING THEM, 
AND USE OF THE LAND, TO THE DEEDS. 
The affidavit of Mr. Wayne Shaw shows continuous use of the Land 
by Sheldon and his p r e d e s s o r s for more than thirty-five yea r s to the top 
of the hill yet Judge Snow awarded to the bottom of the hill to Defendants. 
The boundary claimed by Defendants is Eas t of a center post which is not 
yet introduced in evidence but easi ly locatable. 
In resolving dispute as to location of boundary between two parce ls in 
contest the court should f i rs t have determined whether the corner was 
lost or obli terated. If lost , r e s to ra t ion of corner would have to be by a 
double proportionate measu remen t , (43 USCA sec. 753) Theis Cornia 
v. E z r a Putnan, 489, P. 2d 1001, Reid v. Dunn, 20 Cal. Rptr . 275 with 
the corner located, it being within a hundred feet of the disputer corner , 
and being the line on which the proper ty was deeded and descr ip t ions turn, 
it would be a simple mat te r to confirm that the fences still unmoved ex-
tend direct ly on the 1/4 section line and resolve all question of which party 
13 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
owns what proper ty . 
CONCLUSION 
It is c lear that a judgment should not be disturbed unless it is 
shown that there is " e r r o r " which is "subs tant ia l" and "prejudicial" in 
the sense that it appears that there is a "reasonable likelihood" that the 
r e su l t would have been different in the absence of such e r r o r . The 
e r r o r s descr ibed include 1) denial of jury, 2) granting judgment for 
relief and proper ly prayed for, 3) granting summary judgment when only 
the part of the case relat ing to deeds had been presented and the 4) with-
out notice at a time the defendants knew plaintiff could not defend 
himself, he, being in pr ison, 5) refusal to go into boundaries and 
fences and use of the proper ty for periods in excess of thirty-five yea r s ; 
al l guarantee that there would be a different resu l t in the absence of such 
e r r o r s . 
The appellants seek nothing more than a fair t r ia l and an opportunity 
to have their legal r ights determined by their peers and to have this court 
co r r ec t the e r r o r s of the t r ia l court in m a t t e r s of equity in order that the 
Ju ry may be proper ly instructed in ma t t e r s of Law. 
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